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I. Foreword

In December 1965, then-Governor Daniel 1. Evans appointed a fifteen-member,
bipartisan, unpaid Tax Advisory Council ("Council”) pursuant to Chapter 291 of the
Laws of 1957. Membership was drawn from each congressional district of the state
and represented major segments of the state's economy. ' The Council's specific
assignment was to survey and analyze Washington's tax statutes and evaluate their
administration, yield, and effect; and make recommendations relating to changes in
existing laws and administrative practices. 2 The Council's report, entitled Proposals
for Changes in Washington's Tax Structure, was issued in December 1966. One of
the Council's unanimous recommendations was the creation of an independent
appellate body to hear taxpayer appeals. 3

Recognizing the need for an independent appellate body to hear taxpayer appeals,
the Council found the following:

Equitable tax review is a basic civil right. Under the equal protection and due process
provisions of the Federal and State Constitutions, the taxpayer is entitled to fair
treatment in the apportionment of the tax burden and to a reasonable opportunity to
be heard if he perceives error or inequity in his assessment.

The existing arrangement by which appeals are brought to the Tax Commission is
deficient from the standpoints of both taxpayer protection and administrative merit.
Equity is not served when an appellant body is also the body that has promulgated
the regulations governing the actions that are being appealed. In other words, the
Tax Commissioners are now in a position of adjudicating upon appeals from their
own actions. A Board of Tax Appeals separate from any revenue administration
agency or program would eliminate these functional confusions and serve the public
interest. ¢

In 1967, acting upon the Council's recommendation, the legislature created the
Board of Tax Appeals ("Board") and the Department of Revenue ("Department") out
of the shell of the former Tax Commission. * The Tax Commission's "front line"
administration of the excise and property tax systems was transferred to the
Department and the duties and powers of the Tax Commission acting in its appellate
capacity were transferred to the Board. ¢ Thus, the Board became a separate state
agency, independent from the Department.



The Board's primary function in the administration of Washington's tax system is as
a specialized administrative tribunal, providing the highest level quasi-judicial
administrative forum for the de novo trial and resolution of state tax disputes.

The purpose of this Article is to provide an overview of Board practice, including the
Board's appellate procedures.

II. Introduction

The Governor is authorized to appoint the three members of the Board. ? No more
than two members may be of the same political party. ® Members serve full-time ° for
six years or until their successors are appointed. *® The terms of members are
staggered u so that, in theory, one member is appointed every two years. Members
function much like administrative law judges. The Board selects an executive
director, staff, and tax referees to assist it in its day-to-day operations. »

The Board's authority to hear appeals is contained in RCW 82.03.130. On average,
1,900 to 2,000 appeals are filed with the Board every year. Of these, approximately
95 percent are property tax valuation appeals and the rest are property tax
exemption and excise tax appeals. About four percent of the appeals filed with the
Board in any given year are formal (i.e., conducted pursuant to the Administrative
Procedure Act, RCW 34.05) and the rest are informal. About as many appeals are
closed as are filed each year. On average, less than one percent of the Board's
decisions are appealed to superior court each year. 1» The Board's goal is to process
all appeals within twelve months of receipt. ¢

The Board issues a written decision for each case it decides. »» Board decisions are
available to the public at its Olympia offices, from Commerce Clearing House's
Washington Tax Reports and other reporting services, and on the Internet. The
Board is one of the first state tax courts to publish its decisions on the Internet. ¢

III. Property Tax Appeals

Essentially, there are two paths a taxpayer may take to appeal an assessed value for
ad valorem tax 7 purposes: administrative and judicial. The administrative path
involves the Board. The judicial path consists of either paying the tax under protest
and suing for a refund in superior court, or seeking an injunction in superior court
against collection of the tax, @ although injunctions against tax collection are rare
because they are not favored by the legislature.

In general, the administrative path starts with a county assessor's written notice of
value. A county assessor is required to give written notice each year to each personal
property taxpayer stating the assessed value of all personal property. = For real
property, a county assessor is required to give written notice to each real property
taxpayer when there is a change in assessed value. #* Thus, the first step in the
appeal process is contacting the applicable county assessor's office. Taxpayers can
often settle disagreements at this level without continuing the appeal process.
However, in order to preserve their appeal rights, taxpayers must timely file a
petition with their county Board of Equalization. 22 In contrast, most property tax
exemption applications are made directly to the Department, # not the county
assessor or county Board of Equalization. 2* The taxpayer or the county assessor may
appeal the Department's final exemption determination to the Board. =



A. County Boards of Equalization

A county Board of Equalization consists of three to seven members appointed by the
county legislative authority and, in some counties, may consist of the county
legislative authority itself. * The Department exercises "general supervision and
control over ... county boards of equalization.” 2? To promote uniformity throughout
the state, the Department has promulgated rules pertaining to county Boards of
Equalization. =8

After filing a petition, a hearing by the county Board of Equalization is a prerequisite
to an appeal to the Board on the issue of value for property tax purposes, with two

exceptions - reconvenings of the county Board of Equalization and direct appeals to
the Board. Each of these exceptions will be discussed below.

The request for a county Board of Equalization hearing begins with a completed
appeal petition 2 filed, in duplicate, with the county Board of Equalization. 3¢ There is
no charge for filing an appeal petition with any county Board of Equalization;
however, the appeal must be filed before the applicable deadline.

1. Filing Deadline

An appeal petition must be filed with the county Board of Equalization on or before
July 1 of the assessment year, or on or before thirty days after the county assessor
has mailed the taxpayer the personal property assessment or real property change
of value notice, whichever is later. 3t The county Board of Equalization may waive the
filing deadline for good cause. *2 However, neither the county Board of Equalization's
decision to waive nor its decision not to waive is appealable. =3

The 1997 legislature passed House Bill 1439 which allows a county legislative
authority to extend the filing deadline up to sixty days after the county assessor has
mailed the taxpayer either the personal property assessment or real property change
of value notice. * Once a county legislative authority has changed the deadline from
thirty to sixty days, it cannot be changed for three years. 3 As of this writing, only
King County has substituted the sixty-day deadline, although Clark, Thurston, Pierce,
and Spokane Counties are considering it.

Appeal petitions to the county Board of Equalization may sometimes be withdrawn.
For example, when the assessor makes a correction to the assessment roll that the
taxpayer agrees with, the taxpayer's petition shall be deemed withdrawn. = On the
other hand, the King County Board of Equalization has established a rule that
prohibits a taxpayer from voluntarily withdrawing a petition when the assessor has
already recommended a value increase. # This rule supports its statutory
responsibility to value property at market value. 8

2. Value Adjustments

County Boards of Equalization are authorized to unilaterally equalize the assessed
values of property. * This is commonly known as the county Board's equalization
function. County Boards of Equalization have a second function: hearing individual
property assessment value appeals. When performing either function, the county
Board of Equalization may either reduce the value or, with proper notice, raise the
value of the property. + If the value is reduced, the new value takes effect



immediately, subject to appeal. © If the value is raised, the new value takes effect
thirty days after the date of service of the notice of adjustment, subject to appeal. +

The failure of a county Board of Equalization to provide notice and opportunity to
contest an increase in value voids the order increasing the value. * This is true even
though the county Board of Equalization's conclusion is fair and in accordance with
substantial justice. # The county Board of Equalization's order is void because failure
to give notice deprives it of statutory jurisdiction to increase the value. + For
example, in Kedish v. Clallam County Assessor, # an informal appeal, the Board
vacated property values set by a county Board of Equalization because of the county
Board's failure to give the statutorily mandated notice.

If the county Board of Equalization reduces a value, a refund is paid ¥ with interest.
1 Refunds are also possible for taxes paid as a result of a clerical error and under a
few other, similar circumstances. +

3. Meeting Times and Reconvenings

All county Boards of Equalization meet on July 15 for at least three days. 5° The
county Board's work is supposed to be completed in four weeks. =t The period from
July 15 through August 12 is commonly referred to as the regular session. To
complete its equalization work outside the regular session, a county Board of
Equalization must request an extension of time from the Department. 52 In practice,
some county Boards of Equalization finish hearing appeals in December and some
have become virtually year-round operations. 5 In general, county Boards of
Equalization conduct brief hearings and issue either bench or mail decisions, both
with appeal rights to the Board.

a. County Board of Equalization's Authority to Reconvene Itself

The county Board of Equalization may reconvene on its own authority when a
taxpayer's request for a reconvening is filed by April 30 of the tax year immediately
following the assessment year, and when one of several specific conditions exist.
The county Board of Equalization may consider up to three prior assessment years,
depending on which conditions are met. =

b. Department's Authority to Reconvene County Boards of Equalization

In general, the Department has great power to order county Boards of Equalization
to reconvene. ¢ The Department may reconvene any county Board of Equalization to
complete its equalization work. °? Perhaps of more particular interest, the
Department

shall reconvene a board upon request of a taxpayer when the taxpayer makes a
prima facie showing of actual or constructive fraud on the part of taxing officials. The
department shall reconvene a board upon request of an assessor when the assessor
makes a prima facie showing of actual or constructive fraud on the part of a
taxpayer. 8

Constructive fraud is an error resulting in an assessed value that is at least double
the market value of the property. =

Recently, the Board heard two formal appeals on the constructive fraud issue. In



Holm v. Department of Revenue, * the Board overturned the Department's decision
not to reconvene the Thurston County Board of Equalization because the county
Board of Equalization had lowered the value of the subject property for the following
assessment year to less than 50 percent of the assessed value and the condition of
the property was substantially the same. s In James River Paper Co., Inc. v.
Department of Revenue, ¢ the Board affirmed the Department's decision not to
reconvene the Clark County Board of Equalization because the taxpayer's limited
appraisal performed under the Uniform Standards of Professional Appraisal Practice
did not, standing alone, qualify as the clear, cogent, and convincing evidence needed
to conclude that the assessor had valued the property at double its fair market
value. = As of this writing, a petition for judicial review of the Board's decision in
James River has been filed.

c. Board's Authority to Reconvene County Boards of Equalization

The Board does not have the authority to reconvene county Boards of Equalization,
nor does the Board have the statutory power of equalization. The Board does,
however, have authority to hear appeals from decisions to reconvene and not to
reconvene. % Also, when the underlying valuation issue in an appeal to the Board is
equalization, the Board has the authority to provide relief.

4. Direct Appeals

The 1992 legislature created a procedure by which taxpayers and assessors may
appeal directly to the Board, bypassing a hearing before the county Board of
Equalization. ®s The Board has approved direct appeals in cases with complex
appraisal issues, ¢ in cases where the property is under appeal to the Board for a
prior year, % and in cases where a member of the assessor's staff, ** a member of
the county Board of Equalization, 7 or a member of the county legislative authority »
was involved in the appeal.

B. Board Appeals

Approximately 10 to 15 percent of all county Board of Equalization decisions are
appealed to the Board. There is no charge for filing an appeal with the Board. Either
party may elect to have a formal hearing. 2 If no such election is made by either
party, the hearing will be informal. » Both informal and formal hearings are de novo.
74+ The single most important difference between formal and informal hearings before
the Board concerns further appeals.

1. Informal Appeals

Most taxpayers file informal appeals. 7* The rules for informal appeals 7 are designed
to provide an inexpensive appeal process by allowing, but not requiring, taxpayers to
represent themselves. 77 In about 60 percent of all informal appeals, taxpayers
represent themselves. 7 There is no appeal to superior court from the Board's
decision in an informal appeal. 7 The Board's decisions in informal appeals are not
subject to judicial review except by constitutional writ of certiorari. =

A property tax refund action is tried without a jury. s To preserve the right to a tax
refund in the event of an unfavorable decision, the taxpayer electing an informal
Board appeal must have paid the tax under protest 2 and timely instituted a refund
suit in superior court. As stated previously, the taxpayer is entitled to a trial de novo



in a refund suit unless the appeal is from a formal Board hearing which was heard on
the administrative record.

Assuming the taxpayer is able to pay the disputed tax, there are strategic reasons
why a taxpayer might elect an informal appeal to the Board while simultaneously
pursuing a refund suit in superior court. First, if the taxpayer is successful before the
Board, ® the opposing party, usually the applicable county assessor or the
Department, cannot appeal and the taxpayer can simply drop the refund suit. #
Second, if the taxpayer is not successful in an informal appeal before the Board, the
taxpayer learns the case's weaknesses. Because a refund suitis a trial de novo, a
taxpayer is then able to strengthen the case in superior court with better evidence or
better arguments, or both. Thus, a taxpayer can obtain "two bites of the apple" by
filing an informal appeal with the Board while simultaneously paying the tax under
protest and filing a refund suit in superior court. ®

Petitions for review are filed, at the taxpayer's option, in the superior court of
Thurston County, the county of the taxpayer's residence or principal place of
business, or in any county where the property owned by the taxpayer and affected
by the contested decision is located. s

2. Formal Appeals

Formal hearings are conducted pursuant to the Administrative Procedure Act  and
are usually requested by taxpayers contemplating further appeal to superior court
based on the record developed at the Board's hearing. ®= Either party in a formal
appeal may appeal an adverse decision to superior court without having first had to
pay the disputed tax under protest. ® The superior court reviews the record made
before the Board. «

3. Filing Deadline

Appeals to the Board from decisions of county Boards of Equalization must be filed
within thirty days of that decision. If mailed, the postmark is evidence of the date of
filing. °* Service is required within the same thirty-day time period. > The Board does
not have statutory authority to waive its filing deadline like the county Boards of
Equalization. °°

4. Caption and Contents of Appeal

The same caption and contents are required for both informal and formal appeals. ¢
The Board has developed and promulgates filing forms which will soon be available
on the Internet. Unlike petitions to county Boards of Equalization, only one copy of a
Board appeal need be filed. *> Substantial compliance with these rules is sufficient. ¢

5. Standard of Review

Statutory language granting an exemption from taxation is to be construed strictly,
though fairly, and in keeping with the ordinary meaning of the language employed. %7

a. Property Tax Exemption

The policies underlying the rule of strict construction stem from the recognition that
tax exemptions create an unequal distribution of the tax burden and reduce the



amount of revenue available to the jurisdiction imposing the tax. ¢¢ The burden rests
upon the one claiming exemption to show clearly that the property is within the
exempting statute. =

b. Personal Property Value

The basis for determining value is "market value," the price the item would bring on
the open market in a transaction between a willing buyer and seller, neither under
duress and both fully knowledgeable. o Comparable sales, cost less depreciation,
and income approaches may be used to determine market value of personal
property. o

c. Real Property Value

The assessor is required to establish the true and fair value of property based upon
sales of the subject property or sales of comparable properties made within the past
five years. 102 In addition, consideration may be given to cost, cost less depreciation,
and the capitalization of income that would be derived from prudent use of the
property. 12 True and fair value is "market value," that is, the price to be paid by a
willing buyer to a willing seller. 10+

The value placed on property by an assessoris presumed to be correct, and can only
be overcome by presentation of "clear, cogent, and convincing” evidence that the
value is erroneous. s Clear, cogent, and convincing evidence means a quantum of
proof which is less than beyond a reasonable doubt, but more than a mere
preponderance of the evidence. ¢ It is the quantum of evidence necessary to
convince the trier of fact that the ultimate fact in issue is "highly probable.” 17 The
presumption of correctness applies only to an assessor's original valuation. ¢ It does
not apply to the value placed on property by a county Board of Equalization. 1 When
an assessor recommends a different value before the Board than the value originally
assigned, the burden becomes a preponderance of the evidence. The taxpayer
retains the burden of persuasion, 10 though the burden may shift as to some or all of
the evidence. 1

If an assessor offers entirely new appraisals at trial, the assessor has made a tacit
admission of error, and the burden shifts on all issues. 12 Likewise, if an assessor
fails to follow statutory valuation criteria, the presumption of correctness does not

app|y 113

In Weyerhaeuser Co. v. Easter, the court made it clear that the standard of proof
includes clear, cogent, and convincing evidence of both the assessor's error and the
correct value. 1 "Normally, clear, cogent and convincing proof of a correction
includes evidence of both the assessor's error and the correct value.” 25 In most
cases, the taxpayer who is able to show that the assessor made an error in valuation
will also be able to show the true property value. In those situations, the decision-
maker substitutes the taxpayer's value for the assessor's value. ¢

In the recent Board case of Simpson Timber Co. v. Easter, 117 the taxpayer proved
that the assessor's income approach was flawed. Pursuant to Weyerhaeuser, the
Board weighed the income approaches by the preponderance of the evidence
standard. s However, the Board was not convinced that the taxpayer's value,
standing alone, was the correct market value. 1* The Board found a different market
value than that determined by either the taxpayer or the assessor. 12



While the Board's authority to lower the value of property may appear to be
limitless, ' the Board's authority to raise the value of property clearly is not. The
Board "shall not raise the valuation of the property to an amount greater than the
larger of either the valuation of the property by the county assessor or the valuation
of the property assigned by the county board of equalization.” 2

The Board's authority to lower property values could potentially pose a problem for
both the state and its senior and junior taxing districts. 1#» Thus, the legislature
adopted a procedure for avoiding large tax refunds in valuation disputes. 12+ If a
sufficiently large dispute, in excess of one-fourth of one percent of the total assessed
value of property in the county, is on appeal to the Board or superior court by the
time of the tax levy, = the taxing districts may levy on only the undisputed portion
of the value. s To the extent that the value is ultimately determined to be higher
than the taxpayer's appeal position, the taxpayeris subject to an additional
assessment at that time, plus 9 percent interest from the original payment due date,
for the year or years in question. If the additional assessment causes the affected
taxing districts to exceed their 106 percent levy limits in the year of payment, the
excessive portion of the taxpayer's payment is applied to reduce the levy rates of the
next succeeding levy. Refunds carry interest at a modest rate that floats with short-
term United States Treasury securities. ' Refunds and interest may be funded by a
priority levy commonly known as a refund fund levy. 1=

6. Exceptions and Petitions for Reconsideration

Every Board decision contains a statement describing available post-hearing
remedies.

a. Informal Appeals

Any party may take exception to a proposed Board decision. '» The written
statement of exceptions must be filed with the Board, and a copy served on the
other party, within twenty calendar days from the date of mailing of the proposed
decision. *° A reply to the statement of exceptions, or a written brief, must be filed
with the Board, and served, within ten days of receipt of the statement of exception.
131 After the filing of exceptions and any responses, at least two members of the
Board consider the record. 132 The Board will then either deny the exception, issue a
proposed decision, or issue a final decision. % If the Board issues a final decision
without first having issued a proposed decision, any party may file a petition for
reconsideration. »* The petition for reconsideration must be filed with the Board, and
served, within ten business days from the mailing of the final decision. = If a final
decision is issued following a proposed decision, there is no further reconsideration.
Therefore, regardless of whether a proposed or final decision was first issued, there
are only "two bites of the apple" available, not three.

b. Formal Appeals

Although the Board may issue either an initial or final decision in a formal appeal, 3¢
as a matter of practice the Board has issued an initial decision in only a few formal
appeals. 137 After a final decision has been issued, any party may file a petition for
reconsideration. * The petition for reconsideration must be filed with the Board, and
served, within ten business days from the mailing of the final decision.



7. Evidence of Value

For real property, the true and fair value is based on sales of the subject property or
sales of comparable properties made within the past five years. % In addition,
consideration may be given to cost, cost less depreciation, and the capitalization of
income that would be derived from prudent use of the subject property. '+ "The sales
comparison approach is most useful when a number of similar properties have
recently been sold or are currently for sale in the subject property market.” ' For
example, single-family residential properties can be easily compared. 43 Typically, in
a case involving single-family residential property, both parties will provide the Board
with details of three or more comparable sales. Each comparable sale will be
adjusted for differences from the subject property. If, for example, the value
characteristic at issue is the view from the property, each party will likely present
pictures or a videotape showing the view from the subject property and from each of
the parties' comparable sales in addition to testimony and documentary evidence.
Thus, each party develops a range of proposed value for the subject property.

a. The Cost Approach

"In the cost approach, the value of a property is derived by adding the estimated
value of the land to the current cost of constructing a reproduction or replacement
for the improvements and then subtracting the amount of depreciation (i.e.,
deterioration and obsolescence) in the structures from all causes." ** This approach
is most often used for properties that are not frequently exchanged in the market.
"Depreciated reproduction cost is generally the measure of the value of specialty
property to its owner when the property would be rebuilt if lost, no substitute being
available for purchase." s

For example, in Whyel Doll Art Museum v. King County Assessor, '* the subject
property was a state-of-the-art museum specifically designed and constructed to
exhibit a collection of antique dolls. The dispute between the parties centered on the
proper methodology to estimate the museum's market value. The assessor,
correctly, first determined the highest and best use of the property. 7 Once the
assessor determined the highest and best use, the assessor had considerable
discretion in employing the most appropriate methodology. ** The museum had been
in operation less than two years as of the assessment date. The assessor chose a
methodology dictated by the availability of reliable data - the cost approach - and
the Board affirmed the value originally placed on the museum by the assessor. 1+

b. Income Capitalization Approach

"In the income capitalization approach, the present value of the future benefits of
property ownership is measured. A property's income streams and its resale value
upon reversion may be capitalized into a current, lump-sum value." ' This approach
is used to value property such as apartment complexes. In any appraisal employing
the income approach to value, the Board looks to market conditions in analyzing the
income stream, expense statement, and capitalization rate. 15t To do otherwise would
distort the appraisal of property into an appraisal of management. Therefore, to
prevail using other than market conditions, a taxpayer must show conditions that are
atypical to the market; for example, excessive common area, higher expenses,
etcetera.

Hearsay "is admissible if in the judgment of the presiding officer it is the kind of



evidence on which reasonably prudent persons are accustomed to rely in the conduct
of their affairs.” 12 Fee appraisal reports are probably the most common example of
hearsay evidence that is routinely offered and accepted by the Board.

Ultimately, regardless of the methodology used, determining true and fair market
value is not an exact science. Quite simply, reasonable minds reviewing the same
information can, and do, reach different conclusions. One judge's characterization of
the role judgment plays in determining true and fair market value is as follows:

Absent a miracle of time, place and circumstance - willing buyer, willing seller, high
noon, Januaryl, 1984, for example - true market value for purposes of ad valorem
taxation is always an estimate, always an expression of judgment, always a result
built on a foundation of suppositions about knowledgeable and willing buyers and
sellers endowed with money and desire, whose desires are said to converge in a
dollar description of the asset. All of this is simply a sophisticated effort at "let's
pretend” or "modeling," in modern jargon, and all of it involves judgment. Not
natural law, not science - judgment. =

C. Stipulated Settlements

Perhaps one of the more interesting questions that arose in the context of property
tax appeals was whether the Board had the authority to request additional
information to explain the basis of a value stipulated by the parties. The Board
considered this issue in Simpson Timber Co. v. Mason County Assessor '+ where it
decided, unanimously, that it did. s

In Simpson Timber, the taxpayer appealed the Board's decision to request additional
information to Thurston County Superior Court. The court remanded the case back to
the Board to determine whether the value stipulated to by the parties was arrived at
in an arbitrary or capricious manner. s At the Board hearing following the remand,
the parties provided adequate information and rationale to explain the stipulated
value, which the Board then accepted. 57

The basic facts were not in dispute. In 1991, the total value of the taxpayer's
facilities was set at $ 48,818,837. The facilities were revalued by the assessor as of
January 1, 1992 as part of Mason County's four-year revaluation cycle. The assessor
valued the taxpayer's facilities based on an advisory appraisal rendered by the
Department. The value of the Shelton plywood/lumber mill was set at $ 19,963,800
and the total value of the taxpayer's facilities was set at $ 24,135,440, less than half
the value of the immediately preceding assessment year. 1=

An organization known as People For Fair Taxes in Washington ' wrote a letter to
the Mason County Board of Equalization requesting that it seek approval from the
Department to reconvene. The county Board of Equalization did so, and the
Department gave its approval to reconvene. At its hearing, the county Board of
Equalization raised the total value of the taxpayer's facilities from $ 24,135,440 to ¢
37,443,221, After the taxpayer appealed the county Board of Equalization's value to
the Board, the taxpayer and the assessor filed a stipulation valuing the mill at $
19,963,800, the original value set by the assessor based on the Department's
advisory appraisal. The Board then requested additional information concerning the
basis of the value stipulated to by the parties. e

In making its request, the Board found the statutes governing its duties and



functions did not expressly confer upon it the power to question a value stipulated by
the parties. ** The Board examined its implied authority to do so by considering its
enabling legislation, history, public policy, and decisions of other jurisdictions. s> The
Board found that, although it had no original assessment power, it did have the
authority to establish the assessed value of property which was the subject of an
appeal before it. '3 The Board reasoned that its authority to establish an assessed
value for property under appeal implies the authority to request additional
information from the parties reasonably necessary to satisfy itself and that its order
establishing an assessed value is consistent with its statutory duties. 15+

While, in general, the Board encourages parties to resolve disputes by mutual
agreement, the Board in Simpson Timber Co. found that it functions not only as a
mediator between an assessor and a taxpayer, but also as the final authority for
establishing assessed values for property committed to its jurisdiction. = The Board
found that it was unreasonable to conclude it could escape its responsibility by
delegating to the parties the final authority for establishing an assessed value for
property under appeal. ¢ "A requirement that the Board unquestioningly accept the
parties' stipulated assessed value would do exactly that.” &

The taxpayer in Simpson Timber Co. argued that the Board should be constrained by
the same rule applicable to trial courts. **® "Ordinarily, trial courts are bound by the
factual stipulations of the parties, and can only review stipulations for fraud, mistake,
misunderstanding, or lack of jurisdiction." ¢ Citing Rusan's Inc. v. State of
Washington, 17 the Board found that there are two well-recognized exceptions to the
general rule:

Courts of law are not bound by parties’ stipulations of law. 17t The propriety of
disregarding stipulations as to questions of law is considered to be particularly clear
where such stipulations are made in cases concerning a public issue. 172 Most
particularly, interpretation and application of tax statutes, including those relative to
excise taxes, is a judicial function. In a litigated case, neither a taxpayer nor a
department of government may irrevocably stipulate as to the meaning,
interpretation or legal effect of a tax statute. 72 Such a process would be an
undesirable if not dangerous public policy, for it would usurp the basis and traditional
judicial function of the courts in the interpretation of tax statutes enacted by the
legislature.

The Board found that both the stipulation of law exception and the public issue(s)
stipulation exception applied in Simpson. 1™

The Board noted that it was not the first state tax board to have come to this
conclusion. * The Board discussed the case, In the Matter of the Appeals of Const.
Developers, Inc./Dillard's, Kan. Bd. of Tax App., '’* where a Kansas Board refused to
adopt a stipulated value, finding there was insufficient evidence to support the
stipulated value. 77 The Board noted the Kansas Board rejected the argument that it
was bound by the stipulation of the parties "® and concluded that "the question of
assessed value was a question of l[aw - or at least an ultimate question of fact which
should be treated as a question of law - and that the stipulation affected the public
interest." 17

As the concurring opinion in Simpson stated, the Board viewed its responsibilities to
the public broadly - "to ask questions, to determine facts, to make decisions, and
state the reasons for them in public.” ¥ The Board's view and its reasoning is



consistent with one of the Council's two chief purposes for recommending that an
independent appellate body be created to hear taxpayer appeals - taxpayer
protection. # If the Board does not have the authority to determine if a stipulated
value is reasonable and not arbitrary and capricious, there is the appearance that the
Board does not protect taxpayers. If there is the appearance that the Board does not
protect taxpayers, taxpayers could lose confidence in the appeal process and in the
state taxing system as a whole.

The facts in Simpson presented the Board with an opportunity to closely examine its
authority. In a unanimous decision, the Board decided that it did have the authority
to question a stipulated value. 12 In so doing, the Board effectively decided that it
protected all taxpayers, consistent with the purposes of the Council, in
recommending in 1966 that the Board be created.

IV. Excise Tax Appeals

Similar to a property tax appeal, there are essentially two paths a taxpayer may take
to appeal an excise tax assessment. The administrative path involves the Board. The
judicial path consists of paying the tax under protest and suing in superior court,
or seeking an injunction in superior court against collection of the tax. =+ In general,
the excise tax appeal process starts with the Department's excise tax assessment.

A. Department's Administrative Appeal Process

The Department is required to provide an administrative appeal process.
Taxpayers may petition the Department in writing for a conference within thirty days
after the issuance of the Department's assessment notice. * Taxpayer petitions to
the Department are acted upon by attorneys employed in the Department's
Interpretation and Appeals Division ("I&A") who conduct the Department's
administrative hearings and issue final determinations. 7

About 80 to 85 percent of all administrative appeals are processed by the
Department within nine months. Requests for reconsideration = constitute about 10
percent of all administrative appeals received by the Department, and are typically
processed within thirty days. Taxpayers may request that an I&A attorney, other
than the one who made the final determination, be assigned to the request for
reconsideration.

Any person having received notice of a denial of a petition or a notice of final
determination from the Department may appeal to the Board, but must do so and
serve the Department within thirty days of the mailing of the notice of such denial or
determination.

I&A attorneys represent the Department in informal appeals before the Board and
Assistant Attorneys General represent the Department in formal appeals before the
Board.

B. Board Appeals
The Board's rules are the same for both excise tax and property tax appeals.

Because they have been discussed in detail above in the property tax section they
will not be repeated here.



C. Mitsui & Co. (USA), Inc. v. Department of Revenue

Perhaps one of the more interesting questions that arose in the context of excise tax
appeals was whether the Board had the authority to declare the Department's rules

invalid. The Board considered this issue in Mitsui & Co. (USA), Inc. v. Department of
Revenue ™ and, in a split decision, held it did.

The basic facts of Mitsui were not in dispute. The taxpayer transferred all
merchantable timber located on real property in unincorporated King County to its
wholly owned subsidiary. In exchange for the transfer of timber, the subsidiary
transferred money to the taxpayer. The Department imposed a real estate excise tax
on the transfer pursuant to RCW 82.45.010. The Department contended a sale
occurred because the taxpayer received consideration for the transfer of the timber
pursuant to WAC 458-61-320(3) (Rule 320(3)). The taxpayer paid the tax under
protest and petitioned the Department for a refund, with accrued interest, pursuant
to WAC 458-61-100.

The Department denied the refund request and the taxpayer appealed the
Department’'s denial to the Board. The taxpayer argued that the issue of
consideration was irrelevant because the taxpayer was a transferor and should be
exempted from the real estate excise tax pursuant to RCW 82.45.010. The
Department argued the taxpayer was not a transferor because only a natural person
may be a transferor pursuant to WAC 458-61-310 (Rule 310).

The statute did not contain either Rule 320(3)'s consideration requirement or Rule
310's natural person requirement to achieve the exempted transferor status.
Further, after the transfer, the Department amended its rules replacing Rule 320(3)
with Rule 375(2)(c). 2z Rule 375(c) specifically exempted the kind of transfer at
issue in Mitsui. 1

A majority of the Board found that, under the statute alone, the taxpayer would be
eligible for the exemption. ¢+ Thus, to the extent that under Rules 320(3) and 310
the taxpayer would not be eligible for the exemption, a majority of the Board found
the Department's rules were not reasonably consistent with the statute. ' The Board
majority reasoned that because the Department had changed its rules deleting the
consideration and natural person requirements, Rules 310 and 320(3) must have
been inconsistent with the statute or the Department would not have changed them.
16 Further, while the Department has the authority to promulgate real estate excise
tax rules under RCW 82.45.150, the Department does not have the authority to
modify or amend a statute by rule.

The Board majority reasoned that if the Board determines the rules the Department
applied are inconsistent with the pertinent statute, the Board's duty is to apply the
statute and give no effect to the inconsistent part(s) of the rules. ' To do otherwise
would require the Board to give greater deference to the Department’s rules than to
the statute enacted by the legislature. Such a result, the Board majority reasoned,
would violate basic tenets of the law that a statute prevails over an inconsistent rule.
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The Board majority relied on D/O Center v. Department of Ecology, 2 where the
Washington Supreme Court drew a distinction between a direct challenge to the
validity of a rule and the application of that rule. 21 The Board majority reasoned that
the latter authority, of necessity, must include authority to apply a statute, rather



than an inconsistent rule, when deciding a case.

Consistent with D/O Center, in Inland Foundry v. SCAPCA, %2 the Division Three
Court of Appeals held the Pollution Control Hearings Board ("PCHB") has authority to
review an air pollution control agency's rules for inconsistency with governing
statutes in the context of an appeal of a fine. 23 In Inland Foundry, the PCHB had
addressed the issue of whether the pollution control authority's regulation, as applied
to Inland Foundry, was consistent with statutory requirements. The Court assumed
the PCHB had such authority and remanded the case to the PCHB for further fact-
finding on the issue of whether the air pollution control authority's regulation was
consistent with governing statutes.

The decision in Inland Foundry is consistent with Snohomish County v. State 2o+
where the court held the Forest Practices Appeals Board does not have the authority
to declare a rule invalid. 20 Snohomish County involved a challenge to rulemaking,
and not to the application of a rule inconsistent with a governing statute.

Thus, the Board majority reasoned that because the Washington Supreme Court had
distinguished between a direct challenge to the validity of a rule and the application
of that rule, coupled with the decision in Inland Foundry, the Board had the authority
to decline to apply Department Rules 310 and 320(3). 2

Further, the Board's powers are expressly conferred by statute or necessarily implied
therefrom. 27 The Board found that its duties on receipt of an appeal from a
Department final determination are contained in RCW 82.03.190 and that the
Board's primary function in the administration of the informal real estate excise tax
appeal process is to resolve disputes. To that end, the Board functions as the final
authority. Thus, the Board majority reasoned it could not abdicate its duty to decide
cases in accordance with statutory law.

The Board dissent read Snohomish County to mean that the Board had neither
express nor implied authority to declare a Department rule void as inconsistent with
legislative intent. 2¢ Further, the dissent reasoned the Board's statutory duty to
decide appeals did not give the Board the implied authority to invalidate Department
rules. 200

The Board majority's reasoning is consistent with the legislature's purpose in
creating the Board and the Council's purposes in recommending the Board be
created. The Council had two chief purposes for recommending an independent state
agency be created to hear taxpayer appeals - taxpayer protection and administrative
merit. 2 When the legislature created the Board, it had as one of its purposes the
separation of administrative and quasi-judicial functions. 2 If the Board does not
have the authority to declare the Department's rules invalid, the administrative and
quasi-judicial functions intended to be separated by the legislature are not truly
separate. If the functions are not truly separate, there is the appearance that the
Board is not an impartial decisionmaker. If the Board does not appear to be an
impartial decisionmaker, taxpayers could lose confidence in the appeal process and
in the state taxing system as a whole.

The facts in Mitsui, where the Department changed its own rules after the transfer in
question to more closely reflect the statute, presented the Board with an opportunity
to plumb the depths of its authority. The Board decided, in a split precedential
decision, that it did have the authority to apply a statute instead of an inconsistent



rule. 222 In so doing, the Board effectively decided it was an impartial decisionmaker,
consistent with the purposes of the Council in recommending the Board be created in
1966 and the legislature in creating the Board in 1967.

V. Conclusion

"Under the equal protection and due process provisions of the Federal and State
Constitutions, the taxpayer is entitled to fair treatment in the apportionment of the
tax burden and to a reasonable opportunity to be heard if he perceives error or
inequity in his assessment.” 22

This finding is no less true now than it was in 1967 when the legislature created the
Board. The Board's primary function in the administration of Washington's tax
system remains as a specialized administrative tribunal, providing the highest level
quasi-judicial administrative forum for the de novo trial and resolution of state tax
disputes. The Board's practice, including appellate procedures, discussed in this
Article illustrates how the Board carries out its primary function.
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